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1. 
ACCEPTANCE (OCT 1999)


Acceptance of this Purchase Order or contract (hereinafter called the “contract”)must be in accordance with and strictly limited to these Terms and Conditions.  An attempted acknowledgment or acceptance which contains provisions conflicting or additional to these Terms and Conditions or which varies any term or condition shall have no force or effect.  Performance by the Contractor without an effective acknowledgment shall be deemed to be performance in accordance with the Terms and Conditions of this contract.

2. INSPECTION (OCT 1999)


The Contractor shall only tender for acceptance those items that conform to the requirements of this contract.  The Laboratory reserves the right to inspect or test any supplies or services that have been tendered for acceptance.  The Laboratory may require repair or replacement of nonconforming supplies or reperformance of nonconforming services at no increase in contract price.  The Laboratory must exercise its post acceptance rights (a) within a reasonable time after the defect was discovered or should have been discovered; and (b) before any substantial change occurs in the condition of the item, unless the change is due to the defect in the item.

3. ASSIGNMENT (OCT 1999)


Neither this contract nor any interest therein nor claim there under shall be assigned or transferred by the Contractor except as expressly authorized in writing by the Laboratory; provided, that the Contractor or its assignee's rights to be paid amounts due as a result of performance of this contract may be assigned to a bank, trust company or other financing institution, including any Federal lending institution.

4. CHANGES (OCT 1999)


Changes in the Terms and Conditions of this contract may be made only by written agreement of the parties.

5. DEFINITIONS (OCT 1999)


The clause at FAR 52.202-1, Definitions, is incorporated in this contract by reference.

6. EXCUSABLE DELAYS (OCT 1999)


The Contractor shall be liable for default unless nonperformance is caused by an occurrence beyond the reasonable control of the Contractor and without its fault or negligence such as, acts of God or the public enemy, acts of the Laboratory, acts of the Government in either its sovereign or contractual capacity, fires, floods, epidemics, quarantine restrictions, strikes, unusually severe weather, and delays of common carriers.  The Contractor shall notify the Laboratory in writing as soon as it is reasonably possible after the commencement of any excusable delay, setting forth the full particulars in connection therewith, shall remedy such occurrence with all reasonable dispatch, and shall promptly give written notice to the Laboratory of the cessation of such occurrence.

7. PAYMENT (Feb 2004)

(a)
Payment shall be made for items accepted by the Laboratory that have been delivered to the delivery destinations set forth in this contract.  Upon the submission of proper invoices or vouchers, the Laboratory shall make payment at the prices stipulated in this contract by check, electronic funds, or as the parties may otherwise agree. In connection with any discount offered for early payment, time shall be computed from the date the invoice is received at the Laboratory.  For the purpose of computing the discount earned, payment shall be considered to have been made on the date which appears on the payment check or the date on which an electronic funds transfer was made.

(b)
Property.




(1)
Property shall mean all tangible personal property as identified in ANL Form PD‑150, Control of Government Property – Contractor Requirements, in the section entitled, "IDENTIFICATION"  that has been purchased by the Contractor in the performance of the contract for which cost the Contractor is entitled to be reimbursed as a direct item of cost under this contract or for which the Contractor has included the cost for such property in the fixed price charged to the Laboratory.




(2)
 All INVOICES submitted under contracts which contain ANL Form PD-150, Control of Government Property – Contractor Requirements, shall be accompanied by the completed form entitled, Argonne National Laboratory Subcontract Property Management Government Property Acquisition Record, ANL-661.  






THE LABORATORY WILL NOT ISSUE PAYMENT UNLESS A COMPLETED FORM ANL-661 IS INCLUDED WITH ALL INVOICES (REGARDLESS IF PROPERTY IS BEING INVOICED ON A PARTICULAR INVOICE OR NOT.)    

8. RISK OF LOSS (OCT 1999)


Unless the contract specifically provides otherwise, risk of loss or damage to the supplies provided under this contract shall remain with the Contractor until, and shall pass to the Laboratory upon:


(a)
Delivery of the supplies to a carrier, if transportation is f.o.b. origin; or


(b)
Delivery of the supplies to the Laboratory at the destination specified in the contract, if transportation is f.o.b. destination.

9. TAXES (OCT 1999)


The contract price includes all applicable Federal, State, and local taxes and duties.

10. TERMINATION FOR THE LABORATORY'S CONVENIENCE (OCT 1999)


The Laboratory reserves the right to terminate this contract, or any part hereof, for its sole convenience.  In the event of such termination, the Contractor shall immediately stop all work hereunder and shall immediately cause any and all of its suppliers and subcontractors to cease work.  Subject to the terms of this contract, the Contractor shall be paid a percentage of the contract price reflecting the percentage of the work performed prior to the notice of termination, plus reasonable charges the Contractor can demonstrate to the satisfaction of the Laboratory using its standard record keeping system, have resulted from the termination.  The Contractor shall not be required to comply with the cost accounting standards or contract  cost principles for this purpose.  This paragraph does not give the Laboratory any right to audit the Contractor's records.  The Contractor shall not be paid for any work performed or costs incurred which reasonably could have been avoided.

11. TERMINATION FOR CAUSE (OCT 1999)


The Laboratory may terminate this contract, or any part hereof, for cause in the event of any material default by the Contractor, or if the Contractor fails to comply with any contract terms and conditions, or fails to provide the Laboratory, upon request, with adequate assurances of future performance.  In the event of termination for cause, the Laboratory shall not be liable to the Contractor for any amount for supplies or services not accepted, and the Contractor shall be liable to the Laboratory for any and all rights and remedies provided by law.  If it is determined that the Laboratory improperly terminated this contract for default, such termination shall be deemed a termination for convenience.

12. TITLE (OCT 1999)


Unless specified elsewhere in this contract, title to items furnished under this contract shall pass to the Government upon acceptance, regardless of when or where the Laboratory takes physical possession.

13. WARRANTY OF SUPPLIES (OCT 1999)M


The Contractor warrants that the items delivered hereunder are merchantable and fit for use for the particular purpose described in this contract.  In addition to the Warranty Provisions herein, all computer software and hardware provided must be warranted to be Year 2000 compliant, as defined at FAR 39.002.


The contractor also shall provide products that meet EPA Energy Star requirements (where applicable) for energy efficiency.  By acceptance of this contract, the contractor certifies that all products including microcomputers, personal computers, monitors, and printers to be provided under this contract meet EPA Energy Star requirements for energy efficiency.  Where Energy Star products are not available, product provided must be in the upper 15 percent of energy efficiency.

14. WARRANTY OF SERVICES (OCT 1999)

(a.)
Definitions


“Acceptance”, as used in this clause, means the act of an authorized representative of the Laboratory by which the Laboratory assumes for itself, or as an agent of another, ownership of existing and identified supplies, or approves specific services, as partial or complete performance of the contract. 


“Correction”, as used in this clause, means the elimination of a defect.


“Services”, as used in this clause, includes services performed, workmanship, and material furnished or utilized in the performance of services.

(b.)
Notwithstanding inspection and acceptance by the Laboratory or any provision concerning the conclusiveness thereof, the Contractor warrants that all services performed under this contract will, at the time of acceptance, be free from defects in the workmanship and conform to the requirements of this contract.

(c.)
If any of the services do not conform with contract requirements, the Laboratory may require the Contractor to perform the services again in conformity with contract requirements, at no increase in contract amount.  When the defects in services cannot be corrected by reperformance, the Laboratory may:


(1)
Require the Contractor to take necessary action to ensure that future performance conforms to contract requirements; and


(2)
Reduce the contract price to reflect the reduced value of the services performed.

15. LIMITATION OF LIABILITY (OCT 1999)


Except as otherwise provided by an express or implied warranty, the Contractor will not be liable to the Laboratory for consequential damages resulting from any defect or deficiencies in accepted items.

16. CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS--COMMERCIAL ITEMS (DEC 2003)

The Contractor agrees to comply with the following FAR clauses, which are incorporated in this contract by reference, to implement provisions of law or executive orders applicable to acquisitions of commercial items:

(a)
52.219-8, Utilization of Small Business Concerns (Oct 2000) (15 U.S.C. 637(d)(2)(3)), in all subcontracts that offer further subcontracting opportunities. If the subcontract (except subcontracts to small business concerns) exceed $500,000 ($1,000,000 for construction of any public facility), the subcontractor must include 52.219-8 in lower tier subcontracts that offer subcontracting opportunities.

(b)
FAR 52.222-26, Equal Opportunity (APR 2002)(E.O. 11246);

(c)
FAR 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (DEC 2001)(38 U.S.C. 4212(a));

(d)
FAR 52.222-36, Affirmative Action for Workers with Disabilities (JUN 1998)(29 U.S.C. 793); 

(e)
FAR 52.222-41, Service Contract of 1965, as amended (41 U.S.C.351)

(f)
FAR 52.247-64 Preference for Privately Owned U.S. – Flag Commercial Vessels (APR 2003) (46 U.S.C. Appx 1241 & 10 U.S.C. 2631)

17. OTHER COMPLIANCES (OCT 1999)

The Contractor shall comply with all applicable Federal, State and local laws, executive orders, rules and regulations applicable to its performance under this contract.

18. ENVIRONMENTAL PROTECTION (OCT 1999)


In performing this contract the Contractor shall comply with the requirements set forth in all applicable Federal and non-Federal environmental protection laws, codes, ordinances, Executive Orders, regulations and directives.

19. AUTHORIZATION AND CONSENT (APR 1984)


The Government has given its authorization and consent for all use and manufacture of any invention described in and covered by a patent of the United States in the performance of this contract or any part hereof or any amendment hereto or any subcontract hereunder (including any lower-tier subcontract.)

20. PATENT INDEMNITY - SUPPLIES AND SERVICES (OCT 1999)


If the amount of this contract is in excess of $10,000, the Contractor shall indemnify the Laboratory, the Government, and their officers, agents, and employees against liability, including costs, for infringement of any United States letters patent (except U.S. letters patent issued upon an application which is now or may hereafter be kept secret or otherwise withheld from issue by order of the Government) arising out of the manufacture or delivery of supplies or out of construction, alteration, modification, or repair of real property (hereinafter referred to as "construction work") under this contract, or out of the use or disposal by or for the account of the Government or the Laboratory of such supplies or construction work.  The foregoing indemnity shall not apply unless the Contractor shall have been informed as soon as practicable by the  Government (with notice to the Laboratory) of the suit or action alleging such infringement, and shall have been given such opportunity as is afforded by applicable laws, rules, or regulations to participate in the defense thereof; and further, such indemnity shall not apply to:

(a)
An infringement resulting from compliance with specific written instructions of the Laboratory or the Government directing a change in the supplies to be delivered or in the materials or equipment to be used, or directing a manner of performance of the contract not normally used by the Contractor;

(b)
An infringement resulting from addition to, or change in, such supplies or components furnished or construction work performed which addition or change was made subsequent to delivery or performance by the Contractor; or

(c)
A claimed infringement which is settled without the consent of the Contractor, unless required by final decree of a court of competent jurisdiction.

21. REPORTING OF ROYALTIES (OCT 1999)


If this contract is in an amount which exceeds $10,000 and if any royalty payments are directly involved in the contract or are reflected in the contract price to the Laboratory, The Contractor agrees to report in writing to the Government through the Laboratory during the performance of this contract and prior to its completion or final settlement the amount of any royalties or other payments paid or to be paid by it directly to others in connection with the performance of this contract together with the names and addresses of licensors to whom such payments are made and either the patent numbers involved or such other information as will permit identification of the patents or other basis on which royalties are to be paid.  The approval of DOE or the Laboratory of any individual payments or royalties shall not stop the Government at any time from contesting the enforceability, validity or scope of, or title to, any patent under which a royalty or payments are made.

22. NOTICE AND ASSISTANCE REGARDING PATENT AND COPYRIGHT INFRINGEMENT (AUG 1996)


The provisions of this clause shall be applicable only if the amount of this contract exceeds $10,000.


(a)
The Contractor shall report to the Government through the Laboratory promptly and in reasonable written detail, each notice or claim of patent or copyright infringement based on the performance of this contract of which the Contractor has knowledge.

(b)
In the event of any claim or suit against the Government on account of any alleged patent or copyright infringement arising out of the performance of this contract or out of the use of any supplies furnished or work or services performed hereunder, the Contractor shall furnish to the Government when requested by the Government or the Laboratory, all evidence and information in possession of the Contractor pertaining to such suit or claim.  Such evidence and information  shall be furnished at the expense of the Government except where the Contractor has agreed to indemnify the Government or the Laboratory.


(c)
This clause shall be included in all subcontracts.

23. SUBCONTRACTS FOR COMMERCIAL ITEMS (APR 2003)

(a)
Definitions


"Commercial item," as used in this clause, means any item, other than real property, that is of a type customarily used for nongovernmental purposes and that has been sold, leased, or licensed to the general public; or has been offered for sale, lease, or license to the general public;


"Subcontract," as used in this clause, includes a transfer of commercial items between divisions, subsidiaries, or affiliates of the Contractor or subcontractor at any tier.

(b)
To the maximum extent practicable, the Contractor shall incorporate, and require its subcontractors at all tiers to incorporate, commercial items or nondevelopmental items as components of items to be supplied under this contract.

(c)
(1)
The following clauses shall be flowed down to subcontracts for commercial items:



(i)
Utilization of Small Business Concerns (Oct 2000) (15 U.S.C. 637(d)(2)(3)), in all subcontracts that offer further subcontracting opportunities. If the subcontract (except subcontracts to small business concerns) exceed $500,000 ($1,000,000 for construction of any public facility), the subcontractor must include the clause “Utilization of Small Business Plan” in lower tier subcontracts that offer subcontracting opportunities.



(ii)
Equal Opportunity (APR 2002) (E.O. 11246).



(iii)
Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (DEC 2001) (38 U.S.C. 4212(a)).



(iv)
Affirmative Action for Workers with Disabilities (Jun 1998) (29 U.S.C.793).



 (v)
Preference for Privately Owned U.S.-Flagged Commercial Vessels (APR 2003) (46 U.S.C. Appx 1241 and 10 U.S.C. 2631.


(2)
While not required, the Contractor may flow down to subcontracts for commercial items a minimal number of additional clauses necessary to satisfy its contractual obligations.

(d)
The Contractor shall include the terms of this clause, including this paragraph (d), in subcontracts awarded under this contract.

24. LABORATORY SITE ACCESS AND /OR PARTICIPATION IN ACTIVITIES BY NON‑U.S. NATIONALS (DEC 2004)

Site access, including cyber access utilizing a Laboratory account, by all non‑U.S. citizens must be reviewed and approved by the Laboratory Director or his designee. All new requests must be submitted on Form ANL‑593. Non‑U.S. citizens are either visitors (on site for 30 days or less) or assignees (on site for more than 30 days in a 12‑month period). A certified host must be assigned for each visit or assignment. Form ANL 593 should be submitted as far in advance as possible (a minimum of 30 days for a sensitive assignment, 7 days for a non‑sensitive country assignment or visit or sensitive visit.)

 For assignments (more than 30 days) involving a foreign national from a "Sensitive Country", and/or access to a security area of the Laboratory or access to a sensitive subject, at least 30 days advance notice should be provided to ensure that Security, Counterintelligence, and Export Control reviews can be accomplished, and a DOE indices check can be completed prior to approval. In such cases, a specific security plan is required to be submitted to the Foreign Visits and Assignments Office with the ANL‑593 form requesting the visit by the Hosting Division. An indices check normally takes 30 days after completion of all required pre‑clearance documents, but can take considerably longer (once obtained, an indices check is valid for two years).

 For visits or assignments involving a foreign national from a "Terrorist Supporting Country", (which currently include: Cuba, Iran, Libya, North Korea, Sudan, Syria), specific approval of the visit/assignment by the Secretary of Energy or his designees is required. This approval, if granted, may take up to one year after the internal approvals have been processed.

The time frames indicated above shall not constitute the basis for any equitable adjustment or claim to the contract price or performance/delivery period.

For assistance in preparing a request, contact the ANL Technical Investigator associated with your activity.

25. EXPORT LICENSE AGREEMENT (AUG 2002)


The Contractor understands that the materials and/or information being transmitted under the performance of this contract may be subject to U.S. Government laws and regulations regarding export or re-export.  This includes deemed exports which are any communication of technical data to a foreign national, whether it takes place in the United States or abroad.  Technical information (data) provided to a foreign national verbally, by mail, by telephone or facsimile, through visits or workshops, or through computer networking is an export.  If a foreign national observes equipment or a process, it may constitute an export of technical data, if significant details are revealed.  It is solely the Contractor’s obligation to obtain all appropriate export licenses, keep required records, and comply fully with all export control statutes and regulations.  Unless authorized by appropriate government license or regulation, Contractor agrees not to export directly or indirectly any technology, software or materials provided by the Laboratory.  Contractor shall be solely liable for any violation of export control statutes or regulations, and shall indemnify and hold the Department of Energy, The University of Chicago, and the Laboratory harmless from any liability that may arise for any such violation.

26. EXPORT CONTROL INFORMATION FOR FOREIGN TRAVEL (Nov 2002)

The United States is committed to encourage technology exchanges that are consistent with U.S. national security and nuclear nonproliferation objectives. Although much of the work Argonne and its employees undertake to further its research and technology development mission is excepted from U.S. export control regulations, the Laboratory must abide by all of the export control laws and regulations to ensure its compliance with export controls.

An export can occur through a variety of means, including oral communications, written documentation, or transfer of U.S. computer software to foreign nationals. Technology transfers to foreign nationals while they are visiting the United States or other countries or while you are visiting their country are considered exports. You and the Laboratory can be held liable for improperly transferring controlled technologies.

Prior to transfer, verify that the technology, information, and/or commodities fall into one or more of the following categories:

· Fundamental research and information resulting from fundamental research

· Published information and software (publicly available) education information

· Patent applications

If the information, technology, and/or commodities do not fall into one of these categories, please contact the Export Control Manager at Argonne-East or the Export Control Liaison at Argonne-West to determine if a license is required prior to export.

To further ensure that you do not run the risk of exporting sensitive information or technology when traveling abroad, keep the following guidelines in mind that without having acquired an export license prior to your trip, presentations and discussions must be limited to only those topics that are not on the DOE Sensitive Subjects List and the ANL Sensitive Technologies and not related to controlled items or technologies unless they are in the public domain.  Further elaboration, or additional details, may be considered an export of technologies and need an export license prior to release.

27. WHISTLEBLOWER PROTECTION FOR CONTRACTOR EMPLOYEES (APR 1999)

(a)
The Contractor shall comply with the requirements of the “DOE Contractor Employee Protection Program” at 10CFR Part 708 for work performed on behalf of DOE directly related to activities at DOE-owned or leased sites.

(b)
The Contractor shall insert or have inserted the substance of this clause, including this paragraph (b), in subcontracts at all tiers, for subcontracts involving work performed on behalf of DOE directly related to activities at DOE-owned or leased sites.

28. COSTS ASSOCIATED WITH WHISTLEBLOWER ACTIONS

(a)
Definitions.



(1)
"Adverse determination" means.

(i)
A recommendation decision under 29 CFR part 24 by an administrative law judge that the Contractor has violated the employee protection provisions of the statutes for which the Secretary of Labor has been assigned responsibility;

(ii)
An initial agency decision under 10 CFR 708.10, that the Contractor has engaged in conduct prohibited by 10 CFR 708.5; or

(iii)
A decision against the Contractor by the Secretary under 41 U.S.C. 265(c)(1).

(iv)
A judgment or other determination of liability against the Contractor and in favor of the employee in an action in a judicial forum.

(2)
"Costs" include any costs or expenses relating to an employee action, as defined below, including but not limited to back pay, damages or other award in the form of relief to the employee; administrative and clerical expenses; the cost of legal services, including litigation costs, whether provided by the Contractor or procured from outside sources; the costs of services of accountants, consultants or other experts retained by the Contractor; all elements of related compensation, costs and expenses of employees, officers and directors; and any similar costs incurred after the commencement of the employee action.

(3)
"Employee action" means an action brought by an employee of the Contractor under 29 CFR part 24, 10 CFR part 708, or 41 U.S.C. 265, or an action filed in federal or state court for redress of discrimination or discriminatory action by a Contractor based on activities that would be actionable under 29 CFR part 24, 10 CFR part 708, or 41 U.S.C. 265.

(4)
"Litigation costs" include attorney, consultant and expert witness fees associated with the defense of an employee action, but exclude the costs of implementing a settlement, judgment, or Secretarial Order.

(b)
Segregation of costs.  All litigation costs incurred in the investigation and defense of an employee action under this clause shall be differentiated and accounted for by the Contractor so as to be separately identifiable.  If the Laboratory Procurement Representative provisionally disallows such costs, then the Contractor may not use funds advanced by the Laboratory under the contract to finance the litigation.

(c)
Allowability of litigation and other costs.

(1)
Litigation costs, including the use of alternative dispute resolution and settlement costs incurred in connection with an employee action under this clause are allowable if the employee action is resolved prior to an adverse determination, provided such costs are otherwise allowable under the clauses entitled "Insurance-Litigation and Claims," "Cost Prohibitions Related to Legal and Other Proceeding," and other relevant provisions of this contract.

(2)
In actions in which an adverse determination is issued, litigation, settlement and judgment costs, as well as the cost of complying with any Secretarial Order, are not allowable, unless:

(i)
The Contractor prevails in a proceeding subsequent to the adverse determination at which a final decision is rendered in the action; or

(ii)
The Laboratory Procurement Representative has, on the basis that it is in the best interest of the Laboratory, approved the Contractor's request to proceed with defense of an action rather than entering into a settlement with the employee or accepting an adverse determination or other interim decision prior to a final decision.

(3)
Subsequent to an adverse determination, litigation costs, as well as costs associated with any interim relief granted, may not be paid from contract funds; provided, however, that the Laboratory Procurement Representative may, in appropriate circumstances, provide for conditional payment from contract funds upon provision of adequate security, or other adequate assurance, and agreements by the Contractor to repay all litigation costs, plus interest, if they are subsequently determined to be unallowable. 

(4)
Litigation costs incurred to defend an appeal by the employee from an interim or final decision in the Contractor's favor are allowable provided they are otherwise allowable under the clauses entitled "Insurance Litigation and Claims" and "Cost Prohibitions Related to Legal and Other Proceedings," and other relevant provisions of the contract.

(d)
The provisions of this clause shall not apply to the defense of suits by employees or ex-employees of the Contractor under section 2 of the Major Fraud Act of 1988 as amended.  (See the clause entitled "Cost Prohibitions Related to Legal and Other Proceedings.")

29. VEHICLE LIABILITY INSURANCE COVERAGE (OCT 1999)

In the event a Government or Laboratory vehicle (including Laboratory-rented vehicle) will be utilized by the contractor during the course of work under this contract, contractor agrees to obtain and maintain appropriate levels of automobile liability coverage for property damage and bodily injury and such insurance shall be primary.

30. INTEGRATION CLAUSE (OCT 1999)

This contract represents the full understanding of the parties and is the entire agreement between the parties.  All negotiations between the parties have been merged into the contract and there are no understandings or agreements other than those incorporated into this contract.

31. PROHIBITION OF SEGREGATED FACILITIES (FEB 1999)

(a)
“Segregated facilities,” as used in this clause, means any waiting rooms, work areas, rest rooms and wash rooms, restaurants and other eating areas, time clocks, locker rooms and other storage or dressing areas, parking lots, drinking fountains, recreation or entertainment areas, transportation, and housing facilities provided for employees, that are segregated by explicit directive or are in fact segregated on the basis of race, color, religion, sex, or national origin because of written or oral policies or employee custom. The term does not include separate or single-user rest rooms or necessary dressing or sleeping areas provided to assure privacy between the sexes.

(b)
The Contractor agrees that it does not and will not maintain or provide for its employees any segregated facilities at any of its establishments, and that it does not and will not permit its employees to perform their services at any location under its control where segregated facilities are maintained. The Contractor agrees that a breach of this clause is a violation of the Equal Opportunity clause in this contract.

(c)
The Contractor shall include this clause in every sub-contract and purchase order that is subject to the Equal Opportunity clause of this contract.

32. SUSPECT COUNTERFEIT PARTS (OCT 1999)

(a)
"Suspect/Counterfeit Parts" are parts that may be of new manufacture, but labeled to represent a different class of parts, or used and/or refurbished parts, complete with false labeling, that are represented as new parts.  Three categories of suspect/counterfeit parts exist:

(1)
Fasteners, including bolts and nuts, made of carbon steel (designated as grade five or grade eight) or stainless steel, with headmarks or stamps shown on the headmark list that was prepared by the United States Customs Service (see Attachment I to this clause, or its latest revision);

(2)
Piping valves and flanges bearing labels that falsely indicate that the items meet recognized ASME or ASTM consensus standards; and,

(3)
Used or refurbished molded-case electrical circuit breakers or similar type switch gear.

(b)
Supplies furnished to the Laboratory under this contract shall not include suspect/counterfeit parts nor shall such parts be used in performing any work under this contract whether on or off the Laboratory site.

(c)
If suspect/counterfeit parts are furnished under this contract and are found on the Laboratory site, such parts shall be impounded by the Laboratory or they shall be removed by the Contractor as directed by the Laboratory.  The Contractor shall promptly replace such parts with supplies acceptable to the Laboratory and the Contractor shall be liable rights for all costs relating to impoundment, removal, and replacement.

(d)
The rights of the Laboratory in this clause are in addition to any other rights provided by law or under this contract.
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Appendix D‑08-C
INTELLECTUAL PROPERTY PROVISIONS

Supply and Commercial Services Contract

Article

I.
Rights in Data ‑ General (June 1987)

II.
Additional Data Requirements

ARTICLE I. - RIGHTS IN DATA - GENERAL (JUNE 1987) 
(a)
Definitions.

"Computer software," as used in this clause, means computer programs, computer data bases, and documentation thereof.

"Data," as used in this clause, means recorded information, regardless of form or the media on which it may be recorded.  The term includes technical data and computer software.  The term does not include information incidental to contract administration, such as financial, administrative, cost or pricing, or management information.

"Form, fit, and function data," as used in this clause, means data relating to items, components, or processes that are sufficient to enable physical and functional interchangeability, as well as data identifying source, size, configuration, mating, and attachment characteristics, functional characteristics, and performance requirements; except that for computer software it means data identifying source, functional characteristics, and performance requirements but specifically excludes the source code, algorithm, process, formula, and flow charts of the software.

"Limited rights data," as used in this clause, means data (other than computer software) developed at private expense that embody trade secrets or are commercial or financial and confidential or privileged.

"Technical data," as used in this clause, means data (other than computer software) which are of a scientific or technical nature.

"Restricted computer software," as used in this clause, means computer software developed at private expense and that is a trade secret; is commercial or financial and is confidential or privileged; or is published copyrighted computer software; including minor modifications of such computer software.

"Unlimited rights," as used in this clause, means the right of the Government and the Laboratory to use, disclose, reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly, in any manner and for any purpose, and to have or permit others to do so.

"Limited rights," as used in this clause, means the rights of the Government and the Laboratory in limited rights data as set forth in the Limited Rights Notice of subparagraph (g)(2) if included in this clause.

"Restricted rights," as used In this clause, means the rights of the Government and the Laboratory in restricted computer software, as set forth In a Restricted Rights Notice of subparagraph (g)(3) if included In this clause, or as otherwise may be provided in a collateral agreement incorporated in and made part of this contract, including minor modifications of such computer software.

(b)
Allocations of rights.  

(1)
Except as provided in paragraph (c) below regarding copyright, the Government and the Laboratory shall have unlimited rights in-

(i)
Data first produced in the performance of this contract;

(ii)
Form, fit, and function data delivered under this contract;

(iii)
Data delivered under this contract (except for restricted computer software) that constitute manuals or instructional and training material for installation, operation, or routine maintenance and repair items, components, or processes delivered or furnished for use under this contract; and

(iv)
All other data delivered under this contract unless provided otherwise for limited rights data or restricted computer software in accordance with paragraph (g) below.

(2)
The Contractor shall have the right to-

(i)
Use, release to others, reproduce, distribute, or publish any data first produced or specifically used by the Contractor in the performance of the contract, unless provided otherwise in paragraph (d) below;

(ii)
Protect from unauthorized disclosure and use those data which are limited rights data or restricted computer software to the extent provided in paragraph (g) below;

(iii)
Substantiate use of, add or correct limited rights, restricted rights, or copyright notices and to take other appropriate action, in accordance with paragraphs (e) and (f) below; and

(iv)
Establish claim to copyright subsisting In data first produced In the performance of this contract to the extent provided in subparagraph (c)(1)
below.

(c)
Copyright.

(1)
Data first produced in the performance of this contract.  Unless provided otherwise in subparagraph (d) below, the Contractor may establish, without prior approval of the DOE, claim to copyright subsisting in scientific and technical articles based on or containing data first produced in the performance of this contract and published in academic, technical or professional journals, symposia proceedings or similar works.  The prior, express written permission of the DOE (with notice to the Laboratory) is required to establish claim to copyright subsisting in all other data first produced in the performance of this contract.  When claim to copyright is made, the Contractor shall affix the applicable copyright notices of 17 USC 401 or 402 and acknowledgment of Government sponsorship (including contract number) to the data when such data are delivered to the Laboratory and the Government, as well as when the data are published or deposited for registration as a published work in the U.S. Copyright Office.  For data other than computer software the Contractor grants to the Government, and others acting on its behalf, a paid-up, nonexclusive, irrevocable worldwide license in such copyrighted data to reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly, by or on behalf of the Government.  For computer software, the Contractor grants to the Government and others acting on its behalf, a paid-up nonexclusive, irrevocable worldwide license in such copyrighted computer software to reproduce, prepare derivative works, and perform publicly and display publicly by or on behalf of the Government.

(2)
Data not first produced in the performance of this contract.  The Contractor shall not, without prior written permission of the DOE via the Laboratory, incorporate in data delivered under this contract any data not first produced in the performance of this contract and which contains the copyright notice of 17 USC 401 and 402, unless the Contractor identifies such data and grants to the Government, or acquires on its behalf, a license of the same scope as set forth in subparagraph (1) above; provided, however, that if such data are computer software the Government shall acquire a copyright license as set forth in subparagraph (g)(3) below if included in this contract or as otherwise may be provided in a collateral agreement incorporated in or made part of this contract.

(3)
Removal of copyright notices.  The Laboratory and the Government agree not to remove any copyright notices placed on data pursuant to this paragraph (c), and to include such notices on all reproductions of the data.

(d)
Release, publication and use of data.

(1)
The Contractor shall have the right to use, release to others, reproduce, distribute, or publish any data first produced or specifically used by the Contractor in the performance of this contract, except to the extent such data may be subject to the federal export control or national security laws or regulations, or unless otherwise provided below in this paragraph or expressly set forth in this contract.

(2)
The Contractor agrees that to the extent it receives or is given access to data necessary for the performance of this contract which contain restrictive markings, the Contractor shall treat the data In accordance with such markings unless otherwise specifically authorized in writing by the DOE (with notice to the Laboratory).

(3)
The Contractor agrees not to establish claim to copyright in computer software first produced in the performance of this contract without prior written permission of the DOE (with notice to the Laboratory).  When such permission is granted, the DOE shall specify appropriate terms to assure dissemination of the software.  The Contractor shall promptly deliver to the DOE or to the Patent Counsel designated by the DOE a duly executed and approved instrument fully confirmatory of all rights to which the Government is entitled, and other terms pertaining to the computer software to which claim to copyright is made.

(e)
Unauthorized marking of data.

(1)
Notwithstanding any other provisions of this contract concerning inspection or acceptance, if any data delivered under this contract are marked with the notices specified in subparagraphs (g)(2) or (g)(3) below and use of such is not authorized by this clause, or if such data bears any other restrictive or limiting markings not authorized by this contract, the DOE or the Laboratory, with the approval of DOE,  may at any time either return the data to the Contractor, or cancel or ignore the markings.  However, the following procedures shall apply prior to canceling or ignoring the markings.

(i)
The DOE or the Laboratory, with the approval of DOE, shall make written inquiry to the Contractor affording the Contractor 30 days from receipt of the inquiry to provide written justification to substantiate the propriety of the markings;

(ii)
If the Contractor fails to respond or fails to provide written justification to substantiate the propriety of the markings within the 30-day period (or a longer time not exceeding 90 days approved in writing by the DOE for good cause shown), the Government shall have the right, and may direct the Laboratory, to cancel or to ignore the markings at any time after said period and the data will not longer be made subject to any disclosure prohibitions.

(iii)
If the Contractor provides written justification to substantiate the propriety of the markings within the period set in subdivision (i) above, the Government shall consider such written justification and determine, whether or not the markings are to be canceled or ignored.  If the Government determines that the markings are authorized, the Contractor shall be so notified in writing.  If DOE determines that the markings are not authorized, the DOE shall furnish the Contractor a written determination, which determination shall become the final agency decision regarding the appropriateness of the markings unless the Contractor files suit in a court of competent jurisdiction within 90 days of receipt of the DOE's decision.  The Government and the Laboratory shall continue to abide by the markings under this subdivision (iii) until final resolution of the matter either by the DOE's determination becoming final (in which instance the Government or the Laboratory with DOE approval shall thereafter have the right to cancel or ignore the markings at any time and the data will no longer be made subject to any disclosure prohibitions), or by final disposition of the matter by court decision if suit is filed.

(2)
The time limits in the procedures set forth in subparagraph (1) above may be modified in accordance with agency regulations implementing the freedom of Information Act (5 USC 552) if necessary to respond to a request thereunder.

(3)
This paragraph (e) does not apply if this contract is for a major system or for support of a major system by a civilian agency other than NASA and the U.S. Coast Guard subject to the provisions of Title III of the federal Property and Administrative Services Act of 1949.

(4)
Except to the extent the Government's action occurs as the result of final disposition of the matter by a court of competent jurisdiction, the Contractor is not precluded by this paragraph (e) from bringing a claim under the Contract Disputes Act, including pursuant to the Disputes clause of this contract, if any, as applicable, that may arise as the result of the Government removing or ignoring authorized markings on data delivered under this contract.

(f)
Omitted or incorrect markings.

(1)
Data delivered to the Laboratory or the Government without either the limited rights or restricted rights notice as authorized by paragraph (g) below, or the copyright notice required by paragraph (c) above, shall be deemed to have been furnished with unlimited rights, and the Government and the Laboratory assume no liability for disclosure, use, or reproduction of such data.  However, to the extent the delivered data has not been further disclosed without restriction outside the Government, the Contractor may request, within 6 months (or a longer time approved by the Government for good cause shown) after delivery of such data, permission to have notices placed on qualifying data at the Contractor's expense, and the Government or the Laboratory with DOE approval may agree to do so if the Contractor-

(i)
Identifies the data to which the omitted notice is to be applied;

(ii)
Demonstrates that the omission of the notice was inadvertent;

(iii)
Establishes that the use of the proposed notice is authorized; and

(iv)
Acknowledges that the Government and the Laboratory have no liability with respect to the disclosure, use, or reproduction of any such data made prior to the addition of the notice or resulting from the omission of the notice.

(2)
The Government (with notice to the Laboratory) may also (i) permit correction at the Contractor's expense of incorrect notices if the Contractor identifies the data on which correction of the notice is to be made, and demonstrates that the correct notice is authorized, or (ii) correct any incorrect notices.

(g)
Protection of limited rights data and restricted computer software.

(1)
When data other than that listed in subparagraphs (b)(1)(i), (ii), and (iii) above are specified to be delivered under this contract and qualify as either limited rights data or restricted computer software, if the Contractor desires to continue protection of such data, the Contractor shall withhold such data and not furnish them to the Laboratory or the Government under this Contract.  As a condition to this withholding, the Contractor shall Identify the data being withheld furnish form, fit, and function data in lieu thereof.  Limited rights data are formatted as a computer data base for delivery to the Laboratory or the Government is to be treated as limited rights data and not restricted computer software.

(2)
(Reserved.)

(3)
(Reserved.)

(h)
Subcontracting.  Contractor has the responsibility to obtain from its Subcontractors all data and rights therein necessary to fulfill the Contractor's obligations to the Government and the Laboratory under this contract.  If a Subcontractor refuses to accept terms affording the Government such rights, the Contractor shall promptly bring such refusal to the attention of the Government via the Laboratory and not proceed with subcontract award without further authorization from DOE via the Laboratory.

(i)
Relationship to patents.  Nothing contained in this clause shall imply a license to the Government or the Laboratory under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Government or the Laboratory.

(j)
The Contractor agrees, except as may be otherwise specified in this contract for specific data items listed as not subject to this paragraph that the DOE and the Laboratory or an authorized representative may, up to three years after acceptance of all items to be delivered under this contract, inspect at the Contractor's facility any data withheld pursuant to paragraph (g)(1) above, for purposes of verifying the Contractor's assertion pertaining to the rights or restricted rights status of the data or for evaluating work performance.  Where the Contractor whose data are to be inspected demonstrates to the DOE or the Laboratory that there would be a possible conflict of in interest if the inspection were made by a particular representative, the DOE or the Laboratory shall designate an alternate inspector.

ARTICLE II. - ADDITIONAL DATA REQUIREMENTS
Note:
This clause does not apply to this contract if the contract is for the conduct of basic or applied research, as set out elsewhere in this contract, to be performed solely by a college or university, and the estimated cost is not in excess of $500,000.

(a)
In addition to the data (as defined in the clause at 52.227-14, Rights in Data-General clause or other equivalent included in this contract) specified elsewhere in this contract to be delivered, the Laboratory or the DOE may, at any time during contract performance or within a period of 3 years after acceptance of all items to be delivered under this contract, order any data first produced or specifically used in the performance of this contract.

(b)
The Rights in Data-General clause or other equivalent included in this contract is applicable to all data ordered under this Additional Data Requirements clause.  Nothing contained in this clause shall require the Contractor to deliver any data the withholding of which is authorized by the Rights in Data-General or other equivalent clause of this contract, or data which are specifically identified in this contract as not subject to this clause.

(c)
When data are to be delivered under this clause, the Contractor will be compensated for converting the data into the prescribed form, for reproduction, and for delivery.

(d)
The DOE via the Laboratory may release the Contractor from the requirements of this clause for specifically identified data items at any time during the 3-year period set forth in (a) of this clause.
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[image: image1.png]ATTACHMENT | TO SUSPECT/COUNTERFEIT PARTS CLAUSE

SUSPECT/COUNTERFEIT PART

HEADMARK LIST

ALL GRADE 5 AND GRADE 8 FASTENERS OF FOREIGN ORIGIN WHICH DO NOT BEAR ANY
MANUFACTURERS' HEADMARKS

@ Grade 5 @ Grade 8

GRADE 5 FASTENERS WITH THE FOLLOWING MANUFACTURERS' HEADMARKS:
MARK  MANUFACTURER @ MARK  MANUFACTURER
J Jinn Her (TW)

©

KS Kosaka Kogyo (JP)

GRADE 8 FASTENERS WITH THE FOLLOWING MANUFACTURERS' HEADMARKS:

. MARK MANUFACTURER MARK  MANUFACTURER
<”’ A Asahi Mfg. (JP) @ KS Kosaka Kogyo (JP)
@ NF Nippon Fasteners (JP) 4&> RT Takai Ltd (JP)

@ H Hinomoto Metal (JP) @ FM Fastener Co of Japan (JP)
@ M Minamida Sieybo (JP) @ KY Kyoei Mfg (JP)
@ MS  Minate Kogyo (JP) @ J Jinn Her (TW)

Hollow

Triangle Infasco (CA TW JP YU) (Greater than 1/2 inch dia)

E Daiei (JP) @ UNY Unytite (JP)

GRADE 8.2 FASTENERS WITH THE FOLLOWING HEADMARKS:
MARK  MANUFACTURER
KS Kosaka Kogyo (JP)

7 X
14 Y

@

GRADE A325 FASTENERS (BENNETT DENVER TARGET ONLY) WITH THE FOLLOWING HEADMARKS:
MARK  MANUFACTURER

Type 1 A325 KS Kosaka Kogyo (JP)

Type 2

,‘%’@

<\
Y

Type 3 |

Headmarkings are usually raised — sometimes indented.

KEY: CA-Canada, JP-Japan, TW-Taiwan, YU-Yugoslavia
ANY BOLT ON THIS LIST SHOULD BE TREATED AS DEFECTIVE WITHOUT FURTHER TESTING.

OR, IF YOU SEE ANY INDICATION THAT A CIRCUIT BREAKER MAY BE
USED OR REFURBISHED (SEE BULLETIN, NO. DOE/EH-0266)




